UNI TED STATES BANKRUPTCY COURT
DI STRICT OF M NNESOTA

In re: ORDER DETERM NI NG
EXEMPTI ONS
Di ana W czek- Spaul di ng

Debt or . BKY 4-95-1191

At M nneapolis, Mnnesota, August 5, 1998.

This case came on for hearing on the trustee's
objection to the debtor's clains of exenption. Gegory J.
Wal d appeared for the debtor and Randall L. Seaver appeared
for the trustee

This court has jurisdiction over the notion pursuant to
28 U.S.C. Section 157(b) and 1334, and Local Rule 1070-1.
This is a core proceeding within the neaning of 28 U S.C
Section 157(b)(2)(B).

BACKGROUND

The debtor filed a Chapter 13 petition on March 6,
1995. At that time she was enpl oyed by Rhone-Poul enc Rorer
Inc., she owned stock options in RPR, and she was eligible
to apply for RPR s standard Severance Pay Plan. She did not
list as assets or claimexenpt in her schedul es either the
stock options or her rights under the Plan. A Chapter 13
pl an was confirned on June 22, 1995.

On Decenber 8, 1995, RPR notified the debtor that she
was eligible to apply for its Voluntary Separation Program
alimted-tine offer of an enhanced severance package in
exchange for an eligible enployee's resignation and rel ease
of cl ai ns agai nst RPR

On Decenber 26, 1995, the debtor converted her case to
Chapter 7 The next day, she applied to participate in the
Program On January 3, 1996, the debtor signed the rel ease
required to entitle her to collect benefits under the
Program and thereafter received fromRPR a | unp- sum paynent
of $58,832.01, after taxes, representing the portion of the
Program severance package cal cul ated froma salary and
year s- of - servi ce schedul e.

On Novenber 29, 1996, the trustee wote to the debtor's
attorney and asked specifically "whether debtor possessed
any stock option in RPR or its subsidiaries as of or after
the date of the bankruptcy; if so, the details regarding
same incl udi ng whet her exercised, the date or to be
exercised, in either event the anount thereof and at what
price.”" On Decenber 10, 1996, the attorney for debtor
replied by letter to the trustee that the debtor "reports

[t]here were no such stock options.”

On Decenber 31, 1996, the debtor exercised the RPR
stock options, the possession of which she had neither
reported to the court or to the trustee, and for which she
had accordingly never clained an exenption. She received,
after-tax, net proceeds of $l0,395.10 on the exercise of the
options and the sale of the resulting stock

On January 9, 1997, the debtor's attorney informed the
trustee by letter that the debtor was m staken about not



havi ng any stock options, that sone of her options had
expired at the end of the year, and that she exercised those
options which had not expired and thereby produced net
earni ngs of $10, 395. 10.

The debtor subsequently filed an amended Schedule C to
i ncl ude the | unp-sum separation paynment under RPR s Program
and the stock options or the stock sale proceeds. 1In this
nmotion, the trustee objects to the debtor's claimthat the
separati on paynent and the stock sal e proceeds are exenpt.

DI SCUSSI ON
The Separation Paynent

VWi | e couched as an exenption claim the debtor really
relies on 11 U S.C. Section 348(f) (1) for the proposition
that the separation paynment received under the Programis
not property of the estate. Section 348(f) (1) provides:

Except as provided in paragraph (2), when a case
under chapter 13 of this title is converted to a
case under another chapter under this title --

(A) property of the estate in the converted
case shall consist of property of the estate, as
of the date of filing of the petition, that
remains in the possession of or is under the
control of the debtor on the date of conversion

The date of the filing of the petition was March 6,
1995, and the date the debtor becane eligible for
participation in the Program was Decenber 8, 1995. Because
the Program did not exist when she filed her petition, her
rights under the Programwould ordinarily not be property of
the estate. The trustee, however, relies on Section 348(f)
(2), which provides that, contrary to the general rule, if
t he debtor converts a case under Chapter 13 to a case under
anot her chapter in bad faith, then the property in the
converted case shall consist of the property of the estate
as of the date of conversion. The debtor's rights under the
Program had ari sen by the date of conversion

The trustee contends that debtor's benefits under the
Program were property of the estate because the debtor's
conversion to Chapter 7 was done in order to prevent the
separati on paynent from being considered property of the
bankruptcy estate and therefore done in bad faith. However,
even if the conversion was solely to secure the benefits
under the Program sinply taking advantage of what the
statute provides does not by itself anpbunt to bad faith.
There is no other evidence to indicate that the conversion
was nmade in bad faith. Therefore, | find that the debtor did
not convert her bankruptcy case to Chapter 7 in bad faith,
and pursuant to Section 348(f)(1), the debtor's benefits
earned under the Program are not property of the estate.

The trustee, however, notes that the Plan, RPR s
standard severance pay procedure, was in effect on the date
of the filing of the petition, and that by subsequently
el ecting participation in the Program the debtor
effectively transferred her right to participate in the
Plan. Accordingly, the trustee suggests that at |east sone



of the separation paynment under the Programis

property of the estate because property of the estate
(benefits avail able under the Plan) was relinquished in
return for paynment under the Program

VWile this may be an interesting argunent, (1) | need not
address it. The RPR Plan contains a standard ERI SA
antialienation clause and constitutes a formal enployee
wel fare benefit plan under the Enpl oyee Retirenment |ncone
Security Act of 1974, as anmended. Therefore, the debtor's
rights under the Plan, even at the time of filing the
original Chapter 13 petition, were not part of the
bankruptcy estate. See 11 U. S.C Section 541(c)(2);
Patterson v. Shumate, 504 U.S. 753 (1992) (the
antialienation provision required for ERI SA qualification
constitutes an enforceable transfer restriction for purposes
of 11 U.S.C. Section 541(c)(2), which excludes fromthe
bankruptcy estate the debtor's interest in a trust that is
enf orceabl e under applicabl e nonbankruptcy | aw).

Accordi ngly, whatever benefits may have been available to
t he debtor under the Plan were never property of the
bankruptcy estate. (2)

Simlarly, the trustee notes that whatever pre-petition
clains the debtor had against RPR were property of the
estate, and that by signing a general release of clains
against RPRin order to be entitled to separation payment
under the Program the debtor effectively transferred
property of the estate (her pre-petition clains). Wile the
trustee is correct that any pre-petition clains the debtor
had agai nst RPR were property of the estate, there is no
evi dence of or even an allegation that any such cl ains
exi sted or had any val ue.

Because there is no evidence that the debtor
transferred property of the estate in exchange for her
rights under the Program there is no basis for including in
the estate any portion of the debtor's benefits under the
Pr ogram

The Stock Proceeds

At the time of filing the Chapter 13 petition, the
debt or owned but did not disclose the existence of RPR stock
options. Because she did not claimthemas exenpt, the
options remained property of the bankruptcy estate. When
she converted her case to Chapter 7, the debtor still did
not claimthe options as exenpt, so they were still property
of the estate. Wien the debtor exercised the options, they
were still property of the estate, and therefore the
resulting stock was property of the estate. See 11 U. S.C.
Sections 541(a) (6) and (7). Likew se, the cash proceeds
generated fromthe sale of the stock were property of the
estate.

The debtor insists that the value of the options nust
be determ ned as of the date of the petition. Wile this
woul d generally be true, it is of no nonent in this case
because the options no longer exist. |If the options stil
exi sted, the fact that they increased in value from
$1,150.03 on the date of filing the petition to $4009. 75 on
the date of conversion, to $10,395.10 on the date the
options were exercised, would be irrelevant. Section
522(a)(2) of the Bankruptcy Code provides:



"val ue" nmeans fair market value as of the date of
the filing of the petition or, with respect to
property that becones property of the estate after
such date, as of the date such property becones
property of the estate.

Therefore, the date of filing the petition would have
l[imted the determ nation of the value of the options to
their market value as of the date of filing the petition
However, the options no |onger exist. The proceeds do
exi st, and they becane property of the estate on the date
that the options were exercised and the resulting stock was
sold. Accordingly, pursuant to 11 U. S.C. Section 522(a)(2),
because the proceeds becane "property of the estate after
such date" [of filing the petition], its value is the fair
mar ket val ue "as of the date such property becomes property
of the estate.” The value of the proceeds is the fair
mar ket val ue on the date the options were exercised and the
resulting stock was sold, or $10,395.10, because that is the
date on which the proceeds became property of the estate.
The debtor has cl ained an exenption for the proceeds in the
amount of $1,150.00. The rest is not exenpt.

IT 1S ORDERED

1. The $58,832.01 paid to the debtor by Rhone- Poul enc
Rorer, Inc. under its Separation Programis not property of
t he bankruptcy estate.

2. O the $10,395. 10 stock sal e proceeds, $1,150.00 is
exenpt and the bal ance of $9245.10 is not exenpt.

ROBERT J. KRESSEL
UNI TED STATES BANKRUPTCY JUDGE

(1) Determining a reliable valuation of benefits the debtor
m ght have received under the Plan is probl ematic because

al t hough the Pl an provides a salary and years-of-service
schedul e, the amount of severance payable is ultimately
subject to RPR s unfettered discretion, both pursuant to the
terns of the Plan and actually in practice, according to
RPR s assistant general counsel. Second, determ ning

whet her the debtor's eligibility under the Plan had any
value is difficult because application of the Plan in
general is subject to RPR s unfettered discretion. An

enpl oyee's nmere eligibility and willingness to participate
in the Plan does not create any obligation on the part of
the enpl oyer to adm nister the provisions of the Plan
according to its terns or at all

(2) Because the Programis a rider to the Plan, the Program
is probably al so subject to ERI SA and therefore not property
of the estate regardless of the debtor's good faith in her
decision to convert to Chapter 7.



